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Executive Summary

Like the rest of Australia, Victoria is building new transmission infrastructure to connect
renewable energy sources such as solar and wind to replace fossil fuels as Victoria’s main source
of energy generation. Currently, most of Victoria’s energy is generated by coal-fired power
plants in the Latrobe Valley. Our transmission infrastructure — the poles and wires that transport
electricity from where it is generated to where it is used — also typically runs from the Latrobe
Valley.

Most coal-fired power plants are only designed to last 30-50 years, with an average lifespan of
33 years. Most of Victoria’s coal-fired power plants are close to their typical retirement age and
will soon be closing. At the same time, the Victorian Government has set a target that 95 per
cent of electricity generation will be sourced from renewable energy by 2035.

The areas in Victoria where most of
our renewable energy can be
generated are not located in the
Latrobe Valley. Instead, our
renewable resources are found
across Victoria in Renewable Energy
Zones (REZs) — from coastlines for

WESTERN

offshore wind and areas with
reliable and plentiful sunshine for
solar. This also means that Victoria’s

transmission infrastructure must be
upgraded to bring energy from
where it will be generated in the
REZs to where electricity is

consumed. . o o
Figure 1 Indicative map of Victoria's planned Renewable Energy Zones (REZs) Source:

VicGrid
However, this transition to a new

way of sourcing energy must be balanced with strong community engagement, especially with
host communities and landholders, good planning and management to deliver the best
outcomes for Victorians. In the process of planning and constructing the proposed transmission
infrastructure, transmission companies will need to access private land. Sometimes, complaints
or disputes may arise because of these land access activities.

The Energy and Water Ombudsman Victoria (EWOV) has an important role to play in this context
by providing a forum to resolve individual complaints and disputes about a transmission
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company’s proposed or actual access to private land. This document sets out the types of land

access complaints EWOV can consider and how EWOV will consider land access complaints.

1. EWOV’s obligations in resolving disputes

The Energy and Water Ombudsman Victoria (EWOV) complies with the National Benchmarks for

Industry-Based Consumer Dispute Resolution and Key Practices for Industry-Based Consumer

Dispute Resolution (March 2015) (the Benchmarks) which:

e provide baseline standards for industry-based dispute resolution in Australia and New

Zealand

e form part of EWOV’s regulatory approval as an External Dispute Resolution (EDR) scheme

and must be applied and adhered to

e provide businesses and consumers with alternative forums to resolve disagreements, and

e set out underlying principles and purposes which dispute resolution services such as

EWOV must comply with.

These principles are set out in the table below. The Benchmarks are complementary to the Key

Practices for Industry-Based Customer Dispute Resolution which provide dispute resolution

services with practical ways of implementing the benchmarks in their schemes.

Benchmark Underlying Principle Purpose
Accessibility EWOQV makes itself readily available to To promote access to EWOV
customers by promoting knowledge of its on an equitable basis.
services, being easy to use and having no cost
barriers.
Independence | The decision-making process and administration ' To ensure that EWOV’s
of EWOQV are independent from participating processes and decisions are
organisations. objective and unbiased, and
seen to be objective and
unbiased.
Fairness EWOQV’s procedures and decision-making are To ensure that EWOV

Accountability

fair and seen to be fair.

EWOQV publicly accounts for its operations by
publishing its final determinations and

performs its functionsin a
manner that is fair and seen
to be fair.

To ensure public confidence in
EWOV and allow assessment
and improvement of its
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information about complaints and reporting any = performance and that of

systemic problems. participating organisations.
Efficiency EWOQV operates efficiently by keeping track of To give the community and
complaints, ensuring complaints are dealt with | participating organisations
by the appropriate process or forum and confidence in EWOV and to
regularly reviewing its performance. ensure it provides value for its
funding.
Effectiveness | EWOQV is effective by having an appropriate and | To promote community
comprehensive jurisdiction and periodic confidence in EWOV and
independent reviews of its performance. ensure that it fulfils its role.
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2.

How electricity transmission companies

can access private land

There are two ways that a transmission company can legally access private land:

e Dby the transmission company exercising its legal rights under section 93 of the Electricity

Industry Act 2000 (Vic), or

e by the landholder (and occupier if applicable) voluntarily agreeing that the transmission

company can access the private land.

EWOQOV’s role in handling land access complaints is different depending on the way that a

transmission company is proposing to access, or has accessed, the private land.

Description of access

Statutory The transmission
land
access

can access private land using
legal powers (section 93 of the
Electricity Industry Act 2000
(Vic).

A transmission company using
their statutory land access
powers must also comply with
the Essential Services
Commission’s Land Access
Code of Practice.

Voluntary
land
access

The transmission company
can access private land if the
landholder and the
transmission company have
entered into a voluntary
access agreement.

The transmission company
must still access the land in
accordance with the terms of
that access agreement.

Land access complaints policy 6

When EWOV can consider a complaint

company EWOV can receive complaints:

about a transmission company’s
compliance with the Land Access Code of
Practice, and

from landholders or occupiers about the
way a transmission company has exercised
its statutory rights under section 93 of the
Electricity Industry Act 2000 (Vic) in relation
to that land or neighbouring land.

EWOQV can receive complaints:

from landholders about a transmission
company’s compliance with the Land
Access Code of Practice before entering
into an access agreement

from landholders about actual or proposed
land access under an access agreement if
both the landholder and the transmission
company agree to this within the access
agreement, for example, by naming EWOQOV
as the dispute resolution body in the access
agreement. EWOV must also agree to
handle the complaint.


https://www.esc.vic.gov.au/sites/default/files/documents/COD%20-%20Land%20Access%20Code%20of%20Practice_4.pdf
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3. Land access complaints at EWOV

EWOQV can consider complaints about land access under our Charter or under the Essential
Services Commission’s Land Access Code of Practice (LACOP). In some complaints, the LACOP

may not apply but EWOV can still consider the complaint under our Charter.

This document explains what type of land access complaints EWOV can and cannot consider for
new transmission infrastructure projects in Victoria. Our website has more information about

the types of complaints EWOV can consider in relation to existing energy infrastructure.

In this document, any reference to landholder includes a reference to an occupier or neighbour
who are impacted by access to private land under section 93 of the Electricity Industry Act 2000
(Vic) unless the reference is about, or relates to, the Land Access Code of Practice, or stated

otherwise.

3.1. Complaints EWOV can consider
EWOQV can consider land access complaints:

e from landholders about how a transmission company (a Transmission Licence Holder)

has or has not complied with their obligations under the Essential Services Commission’s

Land Access Code of Practice (LACOP) (see here for simplified version of the Code),

including:

o access or proposed access to private land under section 93 of the Electricity

Industry Act 2000 (Vic), and
o prior to entering into access agreements (as set out in Part 2 of the LACOP)

e from landholders or occupiers (lessees) of private land about the way a transmission
company has exercised its statutory rights under section 93 of the Electricity Industry Act
2000 (Vic) in relation to that land or neighbouring land where it is fair and reasonable to

do so under the EWOV Charter

Land access complaints policy 7
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e from landholders about how a transmission company has accessed, or proposes to
access, private land under an access agreement if the landholder and the transmission
company have both agreed in the land access agreement for EWOV to consider the

complaint.
3.2. Complaints EWOV cannot consider

EWOQV cannot consider complaints about:

e the proposed route, design or feasibility of the transmission infrastructure project

generally

e the method taken by the transmission company to consult with the community more

broadly (as opposed to with individual landholders)

e how the transmission company has consulted with the local community about the

project

e matters that are dealt with by other statutory processes, for example, acquisition of

interests in land under the Land Acquisition and Compensation Act 1986 (Vic)

e matters relating to approvals required for the project, such as environmental and
planning approvals, or matters that are to be addressed and resolved by an

Environmental Effects Statement process

e matters that are more appropriately dealt with by other government agencies or

departments, or the police.

As required by the LACOP, EWOV will usually handle a complaint after it has been made to the
transmission company and the complainant remains dissatisfied after complaining to the

transmission company.

The total value of any action that EWOV can tell a transmission company to take as part of a
Final Decision cannot exceed $20,000 (or up to $50,000 by the written consent of all parties).

EWOQV is not prevented from handling and working with the parties to try to resolve a higher
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value complaint before this point, but the complainant will be made aware of these limits from

the outset.

There are some Frequently Asked Questions which provide further detail on when EWQV can

and cannot consider a land access complaint.

3.3. The Essential Services Commission’s Land Access Code of
Practice

From 1 March 2024, electricity transmission companies are required to follow the Land Access

Code of Practice (LACOP) when accessing private land using s 93 of the Electricity Industry Act

2000 (the Act). The LACOP was published by the Essential Services Commission (ESC) and aims

to:

e balance the statutory rights of electricity transmission companies to access private land
to provide essential services, with the rights of landholders who are affected by that
exercise of power

e regulate how electricity transmission companies access private land using powers derived
from section 93 of the Electricity Industry Act 2000 (the Act) where attempts to enter into
an access agreement have been unsuccessful

e establish conditions for electricity transmission companies when exercising powers under
section 93 of the Act including consultation and notice requirements

e regulate information electricity transmission companies must provide to landholders
prior to entering into access agreements as an alternative to the use of access powers
under section 93 of the Act

e regulate ongoing reporting obligations of electricity transmission companies when
accessing private land

e promote the long-term interests of Victorian electricity landholders.

Some LACOP obligations are general, and other specific obligations apply:

e before, during and after a transmission company is accessing private land under section

93 of the Act, or

Land access complaints policy 9
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e before entering into an access agreement with the landholder.

Clause 7.1.1 of the LACOP confirms that a transmission company can enter land under section 93

of the Act if:

® no access agreement exists between the transmission company and the landholder (and
occupier if applicable) after providing information in accordance with clauses 6.1.1 and

6.2.1 of the LACOP, and

e the transmission company gives the landholder (and occupier if applicable) notices of
access in accordance with clause 7 prior to accessing the private land under section 93 of

the Act, as prescribed by the LACOP.

The LACOP also applies when contractors access private land under section 93 of the Act or
contact landholders regarding proposed access to private land on behalf of a transmission

company. The LACOP does not apply to neighbours.

The LACOP requires transmission companies to have comprehensive policies and procedures

around complaint and dispute management.

3.4. Neighbours with complaints at EWOV

EWOV’s Charter allows owners or occupiers of land or other property to lodge complaints about

the way a participant has exercised its statutory rights in relation to that land or property or

neighbouring land or property.
The LACOP does not apply to neighbouring properties, however, EWOV can receive complaints:

e from owners or occupiers about the way that a transmission company has used their

legal powers in relation to that land or property, or

e from neighbours about the way that a transmission company has exercised their

statutory rights in relation to the neighbouring land or property.

Examples where neighbours may have issues with the way that a neighbouring property has

been impacted could include situations where land access activities have occurred on a
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neighbour’s property but impacted the neighbour in some way. It is important to note that
EWOQV cannot consider a complaint about neighbouring property which has been accessed under

an access agreement between the landholder and transmission company.

Example: where a neighbour can complain to EWOV

Jenny and Harry are both sheep farmers and neighbours, sharing a boundary fence. Harry’s
property has been accessed by Transmission Company A under s 93 of the Electricity Industry
Act 2000. During the access, Transmission Company A made a loud noise which spooked Jenny’s
sheep while the gate was open. One sheep ran through the fence which sparked the rest to
follow and run out onto a road. Jenny had to spend hours rounding up the sheep and wants to
lodge a complaint about the way that Transmission Company A had accessed Harry’s farm.

The LACOP does not apply to Jenny because Jenny’s property was not accessed by Transmission
Company A. However, EWQV can still consider Jenny’s complaint under EWOV’s Charter
because Jenny’s complaint is about the way that Transmission Company A used their statutory
powers to access Harry’s property and the impact that the access had on Jenny.

Example: where a neighbour can consider a complaint even that LACOP has no
relevance

Hamish and Cassandra are crop farmers and neighbours, sharing a boundary fence. Cassandra
and Hamish have a handshake agreement that Hamish can use an access road on Cassandra’s
property to access a paddock. This agreement saves Hamish from having to drive a significant
distance to the alternate access point. Cassandra’s farm is accessed by Transmission Company A
under s 93 of the Electricity Industry Act 2000. While accessing Cassandra’s farm, Transmission
Company A’s contractors park their vehicles on the access road and block access to Hamish’s
property with heavy machinery which cannot be easily moved. Hamish needs to access the back
paddock and was not given notice of the land access activity, so arrives to find that access
cannot be facilitated. Hamish loses hours of work during harvesting season and wants to lodge a
complaint about the way that Transmission Company A accessed Cassandra’s farm.

The LACOP does not apply to Hamish because Hamish’s property was not accessed by
Transmission Company A. However, EWOV can still consider Hamish’s complaint because
Hamish’s complaint is about the way that Transmission Company A used their statutory powers
to access Cassandra’s property and the impact that the access had on Hamish.
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3.5. EWOV’s discretion to stop handling a complaint

EWOV’s Charter outlines complaints that EWOV cannot consider and EWOV’s discretion to stop

handling a complaint. Under the Charter, EWOV may exercise discretion not to handle, or to stop
handling a complaint at any time if it is fair and reasonable to do so. Examples of when this may

occur include (but are not limited to):

e it becomes apparent that the underlying issue in dispute relates to planning and
feasibility of the project or routes and mechanisms of transmission which EWOV cannot

consider or change

e the complaint has been lodged for an unreasonable reason, such as to intentionally

disrupt, delay or cause annoyance
e EWOV has already considered the same issue by the same landholder already
e where either party’s behaviour has been unreasonable

e EWOV’s Fair and Reasonable Assessment or Recommendation finds that the
transmission company’s offer to resolve the complaint is appropriate, fair and

reasonable and the landholder has not provided any information to establish otherwise.

EWOQOV may refer complaints or issues to other third-party agencies who have responsibility for

issues raised in a complaint.
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LAND ACCESS COMPLAINTS PROCESS

HOW EWOV HANDLES
TRANSMISSION LAND ACCESS
COMPLAINTS
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4. EWOV’s expectations for
engagement

EWOV has the following expectations of both electricity transmission companies (and their
contractors or agents) and landholders (or any other person lodging a land access complaint at
EWOQOV) while a complaint is underway at EWQV:

e to communicate with EWOV and with each other in a respectful manner

e make genuine efforts to engage with both parties to the dispute to first address any
complaints or disputes

e to make all reasonable efforts to be responsive and avoid unnecessary delay

e to provide all requested information in a timely manner, not withhold relevant
information and to provide explanation when requested information cannot be provided
for a legitimate reason

e to come to EWOV with legitimate complaints and stand ready to work towards a
resolution which is agreeable to all parties

e to discuss the complaint in good faith and make all reasonable efforts to resolve the
dispute

e to only use information obtained during the complaint process for the purpose of
resolving the complaint

e to abide by any finding or decision made by EWOV
e to communicate with EWOV and each other via the preferred contact methods, and

e to keep EWOV and each other updated of any change to contact details or preferred
contact methods or relevant staff changes.
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5. EWOV’s complaint process

Complaints can be lodged at EWOV by either calling directly (1800 500 509 free call) or lodging a

complaint online. More information on how to lodge a complaint online can be found on our website.

5.1. Lodging a complaint

When a complaint is first lodged, EWOV will usually ask the complainant to provide the following:

e contact information (including name, address, contact details)

e an appropriate authority to act, if the person bringing the complaint is not personally the
landholder

e confirmation of whether the complaint has ever been raised with the relevant transmission
company

e the outcome of raising the complaint with the transmission company and why they are not
satisfied with the transmission company’s response

e the outcome of raising the complaint with the transmission company and why they are not
satisfied with the transmission company’s response

e whether there are any specific time sensitivities or urgency that EWOV should be aware of and
the reasons for this

e which transmission project or transmission company the complaint is about

e the outcome the complainant is seeking

e the basis of the complaint (what has happened)

e their consent to allow the transmission company to share information relevant to the complaint

with EWOV.
EWOV will also ask questions to confirm whether:

e EWOV will be able to consider the complaint (for example, to confirm that the complaint
concerns a Victorian transmission project)
e the relevant transmission company can be identified

e there is any specific urgency or other issues which means that the complaint should be escalated.

EWOV will also consider if it is a complaint that EWOV appears to be able to handle under the EWOV

Charter.
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The landholder

Landholder contacts EWOV
with a complaint

Referral Note:
o We will check that the complaint falls within EWOV's jurisdiction
We refer the complaint to the . o

There might be circumstances where the Referral stage is

transmission company bypassed. EWOV may consider this appropriate where
* ongoing communication between the parties is not appropriate
* vulnerability and high risk criteria are met

The transmission
company works with the
landholder to resolve the

complaint.
Note:
The An extension of time can be requested by
either party. EWOV will assess extension

transmission requests on a case-by-case basis
company tells the
landholder and EWOV about
the outcome within 15
business days

EWOV contacts the landholder
to confirm the outcome

The landholder confirms
the outcome

Not resolved

We let both parties
know that we're starting
an investigation

We ask the
transmission company
to give us all the
information relied on
during the referral

We review the
information
and allocate the
complaint
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5.2. EWOV’s referral stage

The next stage in the process is called the referral stage and is designed to provide one
further opportunity for the transmission company and the landholder to resolve their
complaint directly with each other. EWOV recognises that an efficient resolution between
the two parties can often be in the best interests of everyone and expects both parties to
make reasonable and genuine attempts to resolve the complaint. All transmission
companies are required to have comprehensive policy and procedures around complaint

and dispute management.

At the referral stage, EWOV will refer the complaint to a senior member of staff within the
relevant transmission company. From this point, the transmission company has 15 business
days (three weeks) to contact the landholder and try to resolve the complaint. This time is

called the referral period.

At the end of the referral period, EWOV will contact the parties and confirm their
understanding of whether the complaint has been resolved or whether more time is
required to deal with more complex issues. If the complaint has been resolved, EWQOV will

close the complaint.

5.3. Extension of time to the referral period

There may be times where the referral period does not provide enough time for the parties
to resolve the complaint and an extension of time is needed for the referral period. If an
extension is required, the party (either the transmission company or the landholder)
requesting the extension must contact EWOV before the expiry of the referral period and

ask for further time to be able to resolve the complaint.
This request for an extension to the referral period must be accompanied by:

e details of how much further time is required and how the further time is expected to

be able to fully address the complaint
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e the actions that will be undertaken while the extension is underway (for example,
expert advice that will be organised to provide an opinion)

e the efforts taken to contact the landholder and resolve the complaint and whether
both parties are engaging in efforts to resolve the dispute, and

e whether the other party is supportive of the proposed request (if known).

Before EWOV decides whether to extend the referral period, EWOV will contact the other

party to confirm that they understand:

e arequest for an extension has been made
e the reasons for the request for an extension, and

e whether or not they agree to the request for an extension.

EWOV will consider all the above factors (including whether the other party consents to the
extension) before deciding on the request for an extension of the referral period and
updating both parties. EWOV will take into account both parties’ positions on the extension

when deciding whether to grant the extension.

EWOV will only ever accept one request for an extension of time for a complaint before
progressing the matter further unless there are exceptional circumstances or both parties

agree to the further extension.

5.4. Bypassing referral for urgent complaints

In most cases, EWOV will require both parties to engage in the referral process. However,
there may be extenuating circumstances where EWOQOV considers it appropriate to bypass

the referral stage and raise a matter for investigation. This may occur in instances where:

e there has been a breakdown in the relationship and both parties agree to bypass the
referral stage

e parties have not been able to, or unwilling to, engage

e the complaint is time sensitive and EWQV considers it appropriate to bypass the

referral stage after discussing the matter with both parties
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e project needs, such as land access proposed for a day that is time-critical and there is
proposed or actual threat by the landholder to impede land access

e there are imminent, serious or real risks to safety or property, or

e where one (or both) of the parties have requested the referral stage be bypassed

and the request is supported by compelling reasons.

If the referral stage needs to be bypassed so that a complaint can be investigated on an
urgent basis, the person seeking to bypass the referral stage should explain this to EWOV,
including the reasons why the referral stage should be bypassed. The other party (non-
requesting party) does not need to consent to the request for bypassing the referral stage,
but EWOV will seek their views on bypassing the referral stage and will take their position

into account when deciding whether to bypass the referral stage.

EWOV will consider the reasons for the urgency, any supporting material, and how the

matter can most appropriately be resolved. EWOV may decide to:
e bypass the referral stage and proceed straight to conciliation or investigation

e negotiate conditions to planned land access or contact between the parties while

EWOV handles the complaint, and

e make any other decision or direction that is reasonable in the circumstances, having

regard to the nature of the complaint and the resolution sought by the parties.

EWOQV retains the discretion to decide whether to bypass the referral stage and, if this

discretion is exercised, EWOV will provide reasons for its decision to both parties.

5.5. Contact between the landholder and transmission
company

In most cases, a transmission company and landholder can communicate at all stages of the
complaint process while EWOV considers the complaint. This is because ongoing contact will

often be crucial to a timely outcome and required for other matters that are not in dispute.
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Sometimes there may be reasons why contact between the transmission company and
landholder cannot continue or should continue with some oversight. In these cases, EWOV

will consider:
e the nature of the parties’ working relationship to date
e the parties’ preferences as to ongoing communications with one another
e whether it is appropriate for the parties to continue to have contact

e if land access is imminent, what both parties’ positions are in relation to that land

access proceeding as planned

e the needs of both parties and whether contact is required in order to resolve the

issues in dispute or for other relevant reasons.

EWOV may consider whether it is appropriate to have oversight over the contact between
the parties or attach conditions to the ongoing contact between the parties. For example,
EWOV may decide that it is appropriate that the parties continue to have contact with
conditions that contact between the parties must be in writing, or that EWOV is copied into

any correspondence.

Example: where parties can continue to communicate while complaint
underway

Jesse, a livestock farmer, is a landholder of property that is expected to be part of a proposed
transmission route. Jesse and Transmission Company A have agreed that Transmission Company
A can access Jesse’s farm on the nominated date, however, the parties cannot agree on an
aspect of the land access. Cl 6.2.1 of the Land Access Code of Practice requires Transmission
Company A to provide Jesse with certain information, including how Transmission Company A
will comply with land management obligations. The areas to be accessed host cattle, and Jesse
wants Transmission Company A to set up a semi-permanent fence made of steel to ensure that
the cattle do not escape while the land is accessed. Transmission Company A have confirmed
that they cannot comply with the request but are considering alternative solutions. The parties
can continue to communicate while EWOV considers the complaint as the parties are making
genuine attempts to engage and resolve the issues in dispute.
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5.6. Resolving a complaint at the referral stage

If the complaint resolves at the referral stage, the transmission company must contact
EWOV by the end of the referral period to explain how the complaint was resolved,

including:
e details of the resolution reached
e any expert opinions consulted

e whether the resolution is likely to be a permanent solution or whether the matter

may need to be revisited.

If the complaint is resolved at the referral stage, the transmission company must contact
EWOQV at the end of the referral period and provide information about the complaint

including:
e the transmission company’s referral response
e details of any resolution offered to the landholder
e information that supports the transmission company’s position

e any other available information relating to the complaint to assist with a timely

resolution.

EWOV will also contact the landholder and confirm their understanding of the status of
resolving the complaint and their position in relation to the complaint. If the complaint is

not resolved, EWOV will progress the complaint for investigation.

Land access complaints policy 21



ENERGY AND WATER
OMBUDSMAN

Victoria Listen Assist Resolve

Our investigation process ENERGY AND WATER
OMBUDSMAN
LAND ACCESS COMPLAINTS

Victoria L

&Y ewov

Transmission company

Note:

We will check that the complaint
falls within EWOV's jurisdiction

EWOV's investigator reviews the
available information

The landholder

Confirmation call

EWOV will call both parties ) )
Our investigator clarifies the issues in dispute,

separately to d_lscuss the the required information, our jurisdiction, our
complaint process, applicable timeframes and if ongoing
Issues communication between the parties is

Note:

summary appropriate
EWOV writes to both parties
summarising the complaint details, .
ote:

information needed and

EWOV's process The Issues Summary will include details

discussed in the confirmation call, the issues in
dispute, the information we need, our
jurisdiction, and our process including relevant

’ . timeframes
I_f _requ"fed' EWO.V receives ~ « EWOV expects all available information to be
additional information from both provided as early as possible.

parties

Note:

Land access complaints may involve:
site visits

engagement of experts

technical reports

the option of ongoing communication
between the parties Conciliation

(optional)
EWOV communicates with both
Note: parties to try to resolve

Conciliation is optional, it will be the complaint
used where appropriate at the
discretion of the investigator.

EWOV reviews and
exchanges all the available
information with both parties

Transmission company and the
landholder agree to a resolution

Transmission company and landholder

do not agree to a resolution

Note:

EWOV will assess the fair and reasonable
outcome having regard to any relevant

laws, codes, good industry practice, Note:

olicies and procedures, technical or - : g
epxpert advlcep, and the individual We issue a Fair and The transmission company or
Reasonable Assessment landholder will need to explain

circumstances of the complaint. .
why they do not agree and provide

supporting information

Transmission company
or landholder do not
accept the assessment

Transmission company and the
landholder accept the assessment

EWOV aims to resolve complaints at the

Refer to our complaint
progression process

referral stage within four weeks



ENERGY AND WATER

OMBUDSMAN

Victoria Listen Assist Resolve

6. What happens at the investigation
stage

If the complaint cannot be resolved at the referral stage, the complaint moves to the

investigation stage. The next part of the policy steps through:

e EWOV’s investigation process and the stages that a complaint will travel through

while under investigation

e the purposes of Fair and Reasonable Assessments, Recommendations and Final

Decisions and what landholders and transmission companies can expect

e what types of remedies EWOV may consider to be fair and reasonable as part of a

land access complaint, and

e planned land access while a complaint is under investigation at EWOV.

6.1. First steps at the investigation stage

When a complaint first reaches the investigation stage, EWOV will consider:

e what additional information, if any, is required from the landholder and the
transmission company (such as details of previous communications between the

parties, or identifying expert reports which are needed)

e what an appropriate timeframe is for both parties to provide the required

information
e what the issue(s) in dispute are
e whether a site visit by EWOV to the property is required
e what type of expert opinions or reports (if any) are needed

e what the relevant laws or best standards of practice are.
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6.2. Planned land access during EWOV’s investigation

EWOV recognises the importance of balancing the mandate to progress infrastructure
projects with the rights and needs of impacted landholders. Complaints may raise the issue
of whether any planned land access can continue while a complaint is under investigation at
EWOV. In these circumstances EWOV may conduct a preliminary assessment rather than a
formal finding or determination because, at this stage of the complaint process, EWOV has

not fully investigated the complaint.

In the case where the complainant requests land access be delayed until the complaint is
resolved, the following information sets out EWOV’s approach to completing a preliminary
assessment of whether planned land access can continue while EWOV investigates a
complaint. Planned land access does not include complaints about land access which has
already happened (i.e. where a landholder considers that they have incurred loss or damage

because of that land access. See the compensation section for more discussion).

Generally, there are three categories of complaints which could arise concerning planned
land access. EWOV’s general position in relation to land access continuing is summarised in

the table below according to these categories.

Scenario Planned land access arrangements and what
EWOV will do

Complaint raised by a landholder that | Planned land access can likely continue while
does not relate to land access. EWOV considers the issues raised by the
unrelated complaint.

Complaint raised by a landholder EWOV will work with the parties to reach a
about one aspect of planned land resolution where land access can proceed in a
access, such as the landholder mutually agreeable manner.

preferring the transmission company

i ) EWOQV may also consider the LACOP
use an alternative access point.

requirements if relevant to the particular
complaint.
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Complaint raised by a landholder EWOV will consider the information provided by
about the fact that land access is both parties and assess whether, on balance:
planned, such as the landholder
taking the position that land access
must not proceed at all. e planned access carries a direct and real risk
of permanent damage which cannot
otherwise be mitigated or remediated.

e all LACOP requirements have been met

If LACOP requirements have been complied with
and land access can lawfully continue, generally
EWOQOV will work with the parties to try to reach a
resolution where access can proceed in a
mutually agreeable manner.

If LACOP requirements have not been complied
with, generally EWOV will work with the parties
to ensure that any deficiencies or breaches are

rectified.

6.3. What EWOV will consider when making a preliminary assessment

When EWQV is making its preliminary assessment whether land access can continue during

its investigation of the complaint, EWOV will consider:

e the positions of both parties and the resolution(s) sought and willingness of both

parties to engage in the complaint handling process in good faith
e details of the proposed land access and its intended purpose
e the logistics involved with changing proposed land access
e whether, to date, LACOP requirements have been adhered to

e whether planned access carries a direct and real risk of serious damage which cannot

otherwise be mitigated, remediated or compensated, and

e any conditions for planned land access which may address the landholder’s

concerns.
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EWOV’s general position is that planned land access can continue while EWQOV investigates
a complaint. However, if EIWOV considers proposed land access presents a direct and real

risk of serious damage to private land or landholder, that cannot otherwise be mitigated or
remediated, EWOV may consider requesting the transmission company postpone or amend

its planned land access while EWOV investigates the matter.

If a landholder contacts EWOV and advises that proposed land access presents a direct and
real risk to the private land or landholder, EWOV will ask the landholder to provide

information to establish this.

Example: how EWOV may complete a preliminary assessment involving
issues of providing information

Gayle, an organic cotton farmer, is a landholder of property that is expected to be part of a
proposed transmission route. Transmission Company A has provided notice of section 93 access
that they will access Gayle’s property on a certain date. Gayle has requested Transmission
Company A to provide details of who is coming onto the property and what activities they will
be undertaking, including what chemicals will be brought onto the property. Gayle has asked for
this information specifically as the farm is Australian Certified Organic approved as an organic
grower and any unauthorised introduction of a biosecurity risk could jeopardise the farm’s
certification.

Gayle lodges a complaint with EWOV, concerned about Transmission Company A’s failure to
provide biosecurity details. EWOV considers the complaint and decides that the risk to Gayle’s
farm, being the permanent damage by the introduction of an unauthorised chemical, is a direct
and real risk presented by the proposed land access. EWOV immediately engages with
Transmission Company A and Gayle to ensure that Gayle is urgently provided the biosecurity
information required so access occurs in accordance with the LACOP and all requirements are
adhered to.

Providing biosecurity information is also a requirement of the LACOP under clause 6.2.1(k) and a
failure to provide this information could have resulted in Transmission Company A not being
entitled to access the land under cl 7.1.1.

Example: how EWOV may complete a preliminary assessment involving time
sensitivities

Barry, a grazier, is a landholder of property that is expected to be a part of a proposed
transmission route. Barry is against the transmission project proceeding and opposes any
infrastructure development. Transmission Company A provides Barry with notice of s 93 access
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which is proposed to take place on 30 June. Barry waits until the morning of 30 June and
contacts EWOV with an urgent complaint, stating that he does not want Transmission Company
A to access the land under any circumstances.

EWOQV explains its role as an external dispute resolution service to Barry and asks Barry if he can
provide reasons for the urgency. Barry explains that land access will happen that same day and
he does not want the transmission company on his property. Barry cannot provide any further
reasons to support the position that land access should not continue.

EWOQV contacts Transmission Company A urgently. Transmission Company A is able to provide a
copy of the required notice which was given to Barry and show that the LACOP requirements
have been met.

EWOV explains to Barry that on the information available, EWOV’s preliminary assessment is
that Transmission Company A is entitled to access the land as planned.
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6.4. EWOV’s Investigation Process

After referral and any preliminary assessment, EWOV will contact both parties to discuss our
understanding of the issues in dispute. This is called a confirmation call and provides both

the landholder and the transmission company with the opportunity to:
e clarify EWOV’s understanding of the issues, any relevant background to the matter
e provide further context to assist EWOV’s considerations, and

e identify any further information required by both parties to resolve the complaint

and propose a timeframe for providing it.

EWOV will also use this call to inform the parties about EWOV’s process, general approach
to the issues in dispute, jurisdiction (if required), expected timeframes and whether the

parties can continue contact during EWOV’s investigation.

After the confirmation call, EWOV will send both parties an issues summary which is a

letter that sets out:

e EWOV’s understanding of the complaint, the issues in dispute and the resolution(s)

sought

e theinformation EWOQV needs to resolve the matter and the date by which the

information must be provided, and
e EWOV’s jurisdiction and process.

The issues summary is an important opportunity for EWOV to set expectations for both
parties, clarify the issues in dispute and for the landholder and transmission company to
provide any further context or information that they consider to be relevant to the

complaint.

Example: EWOV’s first steps at the investigation stage

Elliot, a cereal farmer, has lodged a land access complaint at EWOV. His complaint relates to
biosecurity controls and practices concerning Transmission Company A’s contractors. Elliot
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and Transmission Company A have already been through the referral process and resolved
some issues but were not able to resolve all aspects of the dispute, with one issue about a
particular type of chemical which Transmission Company A needs to bring onto the property,
outstanding. The complaint is progressed through to the investigation to resolve the final
issue of the proposed chemical to be brought onto the property. EWOV conducts a
confirmation call with both Elliot and Transmission Company A to:

e understand the issues remaining in dispute and the resolution sought by both parties
e identify the information EWOV needs to resolve the matter, and
e confirm EWOV’s jurisdiction and process.

EWOQV then sends an issues summary letter to both parties that summarises the above issues
and provides both parties with a set timeframe to provide the information required to
progress the complaint.

6.4.1. Information exchange

EWOV will usually exchange information provided by both parties and after both parties
have provided the information they are relying on in support of their position. This is an
important step in ensuring procedural fairness for all parties and making sure that both the
landholders and the transmission company have an opportunity to respond and support
their position. This step also aims to ensure that both parties are aware of the information

EWOV will rely on when assessing the complaint.

Sharing information may have privacy implications or there may be reasons why
information given to EWQV is relevant to the dispute, but the sharing party does not want
the information to be shared with the other party. These issues are discussed in more detail

in the Privacy and sharing information section.

After the landholder and transmission company have provided their response to the issues
summary and information relevant to the dispute, EWOV will decide the most appropriate
pathway to resolve the dispute. Although this step first takes place once a complaint
progresses to investigation, the information exchange continues throughout EWOV’s
investigation to ensure that both parties have access to the same information and ensures

that principles of fairness are embedded throughout the entire process.
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6.5. Next steps after information exchange

EWOV will decide if:
e conciliation is appropriate to try to resolve one or more of the issues in dispute
e further information and investigation is required, or

e EWOV has sufficient information to issue a fair and reasonable assessment.

6.6. Conciliation

Conciliation is a flexible, informal approach to resolving complaints. The conciliation process
involves EWOV facilitating joint or individual discussions with the parties for the purpose of
resolving their complaint or resolving specific issues in dispute. Conciliation may involve
EWOV conducting a telephone or video conference, or an in-person meeting between the

landholder and the transmission company. Not all complaints are suitable for conciliation.

Conciliation aims to facilitate ongoing communication between the landholder and the
transmission company under the guidance of an independent and impartial third-party
(EWQV). Conciliation gives the parties the opportunity to openly discuss the issues in
dispute, maintain an ongoing relationship where appropriate, and reach a quicker resolution

which is self-determined by the parties rather than by EWOV.

If the complaint can be resolved by conciliation, EWOV will write to the parties outlining
what was agreed and any applicable next steps or timeframes. EWQOV expects both parties

to comply with the conciliated resolution.

If the complaint cannot be resolved by way of Conciliation, EWOV will usually proceed to

issue a Fair and Reasonable Assessment, which is discussed in more detail below.

Example: how the conciliation stage can resolve issues

Alex is a landholder who has lodged a complaint at EWOV about Transmission Company A.
Alex’s dispute concerns Transmission Company A’s contractors’ compliance with
Transmission Company A’s biosecurity management plan. Alex and Transmission Company
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A had agreed to certain biosecurity management procedures, including specific routes that
all people should take to minimise the risk of biosecurity issues, but Alex has seen
Transmission Company A’s contractors cutting straight through crop fields to reduce travel
time.

The complaint has progressed through to the conciliation stage. EWOV conducts on-site
conciliation to provide the parties with an opportunity to facilitate communication and try
to resolve the issues in dispute. This allows Alex to show Transmission Company A where
their contractors have been accessing Alex’s land and Transmission Company A can explain
to Alex how it can meet its biosecurity management procedures. As a result of the on-site
conciliation, Alex and Transmission Company A understand each other’s positions with
greater clarity and have the opportunity to jointly consider the best way forward with
EWOV’s oversight but without going through EWOV’s assessment process.

6.7. Fair and Reasonable Assessment

If conciliation is not appropriate or accepted by both parties, EWOV will continue to
investigate the matter and issue a Fair and Reasonable Assessment of the complaint.

A Fair and Reasonable Assessment is usually a written evaluation of what EWOV considers
to be a fair and reasonable outcome to resolve the complaint having regard to the
information the parties have provided to EWOV, any applicable laws, codes and/or
regulations, and the individual circumstances of the complaint.

In some circumstances, where time is of the essence, EWOV may issue a verbal Fair and
Reasonable Assessment and will follow up in writing afterwards.

EWOV will apply the Fair and Reasonable Investigation Framework when investigating a

complaint and will consider:

¢ |andholder considerations, such as the individual circumstances of the landholder,

their desired resolution of the complaint and the impact on them

e transmission company considerations, including the project needs, the application

of the company’s policies and procedures and their desired resolution

e laws, codes and regulations relevant to the specific complaint and the extent to

which they have (or have not) been adhered to

e advice and interviews including expert advice or reports, or technical advice

relevant to the complaint including agricultural specialists and engineers
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e good practice including good industry practice and what outcome is fair and

reasonable in the circumstances

e previous case results where appropriate and when the previous case results outline
EWOQV’s current and accepted approach to what is fair and reasonable for similar

issues in dispute.

If both parties accept EWOV’s Fair and Reasonable Assessment, both parties are expected to
adhere to the outcome and findings in the Fair and Reasonable Assessment.

Example: how Fair and Reasonable Assessments can resolve issues

Alex is a landholder who has lodged a complaint at EWOV about Transmission Company A’s
compliance with their obligations under the Land Access Code of Practice. Transmission
Company A has provided a s 93 EIA notice of access for 1 November. The purpose of the
access is to confirm the presence of the endangered Golden-rayed Blue butterfly on a
particular part of the property. The butterfly larva period lasts only 3-4 weeks in early
summer, and Transmission Company A is required to confirm whether the property is used
by the butterfly for breeding purposes.

Alex requests that the access be changed to 30 January. Alex is going away for a period and
does not want any person coming onto the property. Under cl 7.3.4(a) of the LACOP,
Transmission Company A is required to consider Alex’s request in good faith and advise Alex
whether Transmission Company A agrees to their request.

Transmission Company A has considered Alex’s request for a change and decided not to
agree to the request on the basis that the larva period will have passed, and the purpose of
the land access will not be met during the alternative period offered by Alex. Alex is
extremely unhappy with this outcome and has complained to EWOV.

Attempts at conciliation have failed so far and the complaint has progressed to
investigation. Both Alex and Transmission Company A have provided all of the relevant
information, including correspondence provided to Alex explaining why Transmission
Company A cannot agree to their request to amend the access date.

EWOV investigates the matter, including considering in detail whether Transmission
Company A has met its obligations under the LACOP and the resolutions sought by both
Alex and Transmission Company A. EWOV issues a Fair and Reasonable Assessment stating
that Transmission Company A has met its obligations under the LACOP and that
Transmission Company A is entitled to access the property at the nominated time, but that
Transmission Company A must conduct the access in a manner which is consistent with the
LACOP requirements. EWOV also considers it fair and reasonable that Alex ensures
Transmission Company A can access the property on 1 November by nominating a person
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to attend on behalf of Alex to provide comfort there will be a trusted presence at the
property during the access.

Example: how Fair and Reasonable Assessments can resolve issues

Jamie, a sheep farmer, lodged a complaint to EWQOV against Transmission Company A about
proposed access to his property on 30 August. Jamie does not want Transmission Company
A to access his farm at the proposed time because the proposed access would happen
when weaning is expected to occur, and he is worried that Transmission Company A’s
activities may cause extra stress for the sheep.

Jamie has been seeking an amendment to the proposed access date to 1 November.
Transmission Company A cannot accept this as the purpose of the access to Jamie’s
property is to search for signs of the endangered Plains-wanderer bird on the property, and
the Plains-wanderer lays eggs between August and September, so November will be too
late. Transmission Company A had considered Jamie’s request for an amendment to the
access date under cl 7.3.4 of the LACOP and provided Jamie with all of the reasons why they
needed to access the property at the specified date, including that the date is out of the
transmission company’s control due to the stated purpose. Jamie remains unhappy.

EWOV considers Jamie’s request under cl 7.3.3 and the transmission company’s response
under cl 7.3.4 of the LACOP. EWOV decides that the transmission company has met their
LACOP obligations but works with the parties to conciliate an outcome which will allow
access to proceed in a manner which will have the most limited potential impact on Jamie’s
sheep as possible.

7. Further complaint progression

7.1. Recommendation

If either party objects to the Fair and Reasonable Assessment, the complaint may progress

to Recommendation.

Generally, EWQOV will progress the complaint for Recommendation where:

e the landholder or transmission company have identified a possible error or omission

in the Fair and Reasonable Assessment or the investigation, or
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e the landholder or transmission company provided additional new information

relevant to the complaint, or
e where EWOV considers it appropriate to progress for further investigation.

EWOV will ask the party seeking to progress a complaint from a Fair and Reasonable
Assessment to a Recommendation to provide their reasons. EWOV will review the reasons

provided for objecting to the Fair and Reasonable Assessment and may decide to:
e progress the complaint for further consideration and to issue a Recommendation
e progress the complaint directly to a Final Decision, or

e where the transmission company has accepted the assessment but the landholder
has not, close the complaint on the basis that the findings in the Fair and

Reasonable Assessment were correct.

For these reasons, it is important that both parties provide all information that they seek to
rely on as early in the process as possible, so that EWOV can make a Fair and Reasonable

Assessment based on all the available information.

Not every complaint will progress to Recommendation even when the Fair and Reasonable
Assessment is not accepted by a party. There may also be circumstances in which EWOV

bypasses the Recommendation stage and progresses directly to a Final Decision.

In circumstances where EWOV agrees to progress the complaint to the Recommendation
stage, EWOV will consider if further investigation is required. EWQOV may also consider if a
repeated or new conciliation attempt could add value.

EWOV will issue a written Recommendation, which outlines EWOV’s recommended

outcome, when the complaint remains unresolved and EWQV is satisfied that:
e further conciliation is not applicable or is likely to be unsuccessful

e the parties have had sufficient opportunity to provide all relevant information
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e EWOV can confirm its recommended outcome having regard to EWOV’s Fair and

Reasonable Investigation Framework.

If both parties accept EWOV’s Recommendation, it is expected that both parties adhere to
the recommended outcome.

Example: how EWOV’s complaint progression stages can work

Noah is a farmer who has property that has been accessed by Transmission Company A’s
contractors. Noah has complained about damage to the property that is alleged to have been
caused by Transmission Company A’s contractors. The damage was to the corner post of a
fence line that is now damaged and threatens to give way and would allow Noah’s cattle to
escape. Noah raised this with Transmission Company A previously and was not satisfied with
their response to the complaint so has escalated to EWOV.

Noah has told Transmission Company A that he will repair the fencing himself but wants
Transmission Company A to cover the cost of the materials (strainer post, post and cap, post
and stay connector, footplate and tension cable). Noah has found a round post end assembly
kit retailing for $225 and can provide information to show the expected cost of the required
materials.

Transmission Company A is maintaining that Noah must provide a current quote from a
registered fencer and they would cover the costs once they have such an invoice. The local
area is in short supply of fencers who have time to come and urgently complete the job.

EWOQV originally issued a Fair and Reasonable Assessment that Transmission Company A was
entitled to require the documentation. Noah does not accept the Fair and Reasonable
Assessment as the proposed course of action will see a significant delay and the risk of
escaped cattle grows each day. Noah also says he usually completes the fencing on the
property and maintains that if Transmission Company A covers the cost of the materials, he
will complete the work himself. EWOV progresses the complaint through to
Recommendation and considers the new information. Given the increased risk of loss
resulting from escaped cattle and the information to show Noah usually completes the
fencing for the property, EWOV agrees that Noah’s resolution sought is fair and reasonable in
the circumstances and the requirement that the work be completed by an independent
fencer is not a reasonable position in the circumstances. EWOV issues a Recommendation
that states that Transmission Company A should cover the reasonable cost of fencing
supplies so that Noah can complete the repairs without delay. Both Noah and Transmission
Company A accept the Recommendation, so EWQV closes the complaint as resolved and
both parties comply with the outcome.
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7.2.  Final Decision

If either party rejects the Recommendation, or where EWOV considers it appropriate, the

complaint may progress for the Ombudsman’s Final Decision.

In circumstances where the Recommendation was not accepted, EWOV will review the

reasons why and consider if:
e thereis new or relevant information that EWOV has not previously considered, or
e thereis a possible error or omission in the Recommendation or investigation, or
e EWOV considers a Final Decision is required.

EWOV expects parties to provide reasons for their positions so EWOV can appropriately

consider whether to progress the complaint through to Final Decision.

If EWOV decides that a Final Decision is required, the complaint will progress for the
Ombudsman to issue a Final Decision. Both parties are bound by the Ombudsman’s final
decision if the landholder accepts it. If the landholder does not accept the Final Decision, the
transmission company does not have to comply with the determination and the landholder
can take the complaint to another appropriate forum, such as the courts. EWOV publishes

Final Decisions in a deidentified manner.

The total value of any action that the Ombudsman can tell the transmission company to
take in relation to the complaint cannot exceed $20,000 (or $50,000 by the consent of all
parties). EWOV is not prevented from handling and resolving a higher value complaint that

resolves before this point in the complaint process.
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Our complaint progression process

progression process

EWOV aims to resolve
The landholder or
transmission company do not
accept the Fair and Reasonable
Assessment

complaints which are

progressed within

We consider the
reasons for not agreeing with
the Fair and Reasonable Assessmen
and may ask for further

information

four weeks

We determine if the
explanation meets our criteria
for further consideration

We tell
the landholder
and the transmission
company that the complaint
will be closed with the findings

in the Fair and
Reasonable
Assessment

We tell the
landholder and the
transmission company that we
will continue to investigate the
complaint, and we may ask

for further information

Recommendation
We consider the additional
information and issue our
Recommendation

The landholder and transmission
company accept the Recommendation

The landholder and transmission company
do not accept the Recommendation

We ask for an explanation
about why the Recommendation
was not accepted

We determine if the
explanation meets our criteria for
further consideration

Victoria Listen /

EWOV

The landholder

Criteria for further consideration

1. The landholder or the transmission
company objects to the Fair and Reasonable
Assessment and can either provide new
information relevant to the complaint or
identify a possible error in our investigation
requiring further review.

2. The transmission company does not agree
with the Fair and Reasonable Assessment and
the landholder confirms the complaint is
unresolved.

Note: EWOV may consider what the
appropriate next steps are with regard to the
available information. This may involve
conciliation, further investigation or
progression to Recommendation or Final
Decision.

EWOV will provide its Recommendation
considering any relevant laws, codes, good
industry practice, policies and procedures,
technical or expert advice, and the individual
circumstances of the complaint

Criteria for further consideration

1. The landholder or the transmission
company objects to the Recommendation and
can either provide new information relevant to
the complaint or identify a possible error in
our investigation requiring further review.

2. The transmission company does not agree
with the Recommendation and the landholder
confirms the complaint is unresolved.

3. We consider that a final decision is required.

The decision is binding on both parties
if accepted by the landholder.

We tell the
landholder and the

transmission company that
the complaint will be closed
with the findings in the

Recommendation

Final decision

The Ombudsman reviews the
complaint and makes a final

Decision

ENERGY AND WATER
OMBUDSMAN

Transmission company
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7.3. Land Access Remedies and Compensation

As part of issuing a Fair and Reasonable Assessment, a Recommended Outcome, or a Final
Decision, EWOV may consider whether it is fair and reasonable for the transmission
company to remedy any loss suffered by the landholder which was directly caused by the

transmission company’s conduct. Other forms of remedy are also available to EWOV.

7.4. EWOV’s approach to compensation
EWOV will assess if, on the balance of probabilities:

e the transmission company was under an obligation to act (or not act) in a certain
way and failed to, or should have known its action or inaction could result in

damage occurring
e the transmission company’s conduct caused loss to a landholder, and

e what the appropriate remedy is to address this which, in some circumstances, may

be compensation.

The landholder does not need to request a claim for compensation. EWOV will assess

whether compensation is appropriate based on the circumstances of each complaint.
When considering whether compensation is required, EWQOV expects landholders to:
e bear the normal degree of inconvenience experienced when a problem occurs, and

e take reasonable steps to manage the situation and mitigate any loss.

7.5. Compensation as a remedy for financial or non-
financial loss

In some circumstances, compensation may be considered to be an appropriate remedy for
different types of loss that may arise because of the transmission company’s conduct.

EWOV may consider compensation for:
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¢ financial loss, which is monetary loss directly incurred by the landholder which is

caused by the transmission company’s conduct, and

¢ non-financial loss, which recognises the impact the transmission company’s
conduct has had on a landholder in their situation, such as unreasonable

inconvenience, frustration, and stress.

Complaints may raise one or both types of loss experienced by a landholder on the same
facts and EWOV may consider that it is reasonable for a transmission company to pay
compensation to remedy the different types of loss experienced to address different

grievances of a landholder’s complaint.

No matter what compensation is sought, EWOV reviews each complaint on its individual

merits and any outcome will depend on the circumstances of the complaint.

7.6. Other remedies EWOV may consider

EWOV may consider it appropriate for the transmission company to take some sort of action
that does not involve compensation. Examples of other types of remedies which EWOV may

determine are fair and reasonable in the circumstances include:

e atransmission company providing the landholder with the requested biosecurity

management plan, or amending a biosecurity plan to deal with a particular issue

e atransmission company attending the landholder’s property on a specified date to

discuss accessing a site via an alternate, less inconvenient route
e an apology from the transmission company
e aconference call to discuss access arrangements
e updating contact details or incorrect information

e providing further details or information about planned access.

Land access complaints policy 39



ENERGY AND WATER

OMBUDSMAN

Victoria Listen Assist Resolve

It is also open for EWOV to consider that no remedy or action is required if EWOV is not
satisfied on the balance of probabilities that the transmission company’s conduct has

caused any loss.
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Financial and non-financial loss that EWOV may consider

Remedies for Non-Financial Loss Remedies for Financial Loss

Purpose To recognise non-financial loss or harm experienced by an To reinstate or restore the landholder financially to the position they would have
individual landholder due to unreasonable shortcomings or been in had the transmission company not acted, or failed to act, in the manner
failings of a transmission company’s behaviour or service. they did.

Test What would an objective person consider a fair and reasonable But for the transmission company’s actions or inactions, what financial position
form of remedy to be, having regard to the landholder’s would the landholder otherwise have been in?
circumstances? Landholders will need to provide information to support their claim.
Landholders will need to provide information to support their
claim

Examples of Examples of non-financial loss can include: Examples of financial loss can include:

Los:hor impact e unreasonable delay that caused avoidable inconvenience e unreasonable costs for alternative arrangements during a period of land

I:nd:older e inadequate information that adversely impacted the access

(‘How was the landholder causing confusion and frustration e expenses incurred due to damage which otherwise would not have been

landholder e human, legal or factual error that caused the landholder incurred

Z):pacted by distress, frustration or inconvenience e inadequate information which is relied on and later caused a financial loss

e

transmission e unreasonable/harsh/discriminatory action or decision e costs associated with demonstrating that damage was caused by the

company’s which causes the landholder emotional harm or an transmission company.

actions in unreasonable amount of stress and inconvenience

respect of e flawed administrative process or procedural deficiency

proposed land which caused avoidable or unreasonable delay, stress,

access or land inconvenience, or frustration

accessed?)
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e unprofessional behaviour, breach of duty or misconduct
by an employee causing emotional harm or an
unreasonable amount of inconvenience

e breach of privacy causing emotional or reputational harm
or humiliation.
Examples of remedies for non-financial loss:
e providing clarifying information

e aletter of apology.

Generally, EWOV will need to be satisfied on the balance of
probabilities that:

e the transmission company was under an obligation to act
in a certain way and failed to (or should have known its
action/inaction could result in damage occurring)

e acausal link or connection between the loss and the
action/inaction of the transmission company can be
established on the balance of probabilities, and

e non-financial loss has occurred.

EWOV will objectively consider:

Land access complaints policy

Examples of remedies for financial loss:

compensation to cover property damage caused by a transmission
company

undertaking particular works to address damage and reinstate the
landholder to the position they were in before the loss

providing a payment to contribute toward certain works, such as replacing
a fence.

Generally, EWOV will need to be satisfied on the balance of probabilities that:

the transmission company was under an obligation to act in a certain way
and failed to (or should have known its action/inaction could result in
damage occurring)

a causal link or connection between the damage or loss and the
action/inaction of the transmission company can be made out, and

financial loss has occurred as established through evidence (i.e., receipts,
bank account transaction history, invoices).

EWOV will objectively consider:
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e the transmission company’s actions or failure to act,
including whether the loss was prolonged or significant

e the landholder’s individual experience as a result of the
transmission company’s actions or failure to act

e whether the transmission company was on notice of any
particular aspect of the landholder’s circumstances which
might impact what a reasonable remedy might be

e what an objective person would consider to be a fair and
reasonable remedy to address the landholder’s individual
experience.

Land access complaints policy

the transmission company’s actions or failure to act, including whether the
loss was prolonged or significant

the extent to which the transmission company’s action or failure to act
caused the landholder’s loss, or part of the loss

the evidence of actual loss incurred as a result of the transmission
company’s actions or failure to act (such as receipts, invoices etc)

any other factors which may have contributed to the loss that were
outside the control of the transmission company

what action would need to be taken to financially restore the landholder
back to the position they would have been in but for the transmission
company’s actions, or failure to act (unless an exception applies, such as
the examples detailed by the Compensation which EWOV does not
consider table below).
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7.7.

Compensation which EWOV does not consider

The below table summarises types of compensation which EWOV usually will not consider.

Compensation
type

Description

Time spent and
costs of making an
EWOV complaint
or taking
reasonable
precautions to
minimise loss

Payments for loss
or damage which
are excluded by
law

Punitive or
exemplary
damages
(damages to
punish the
transmission
company)

Legal or other
representative
costs

Landholders are expected to bear the normal degree of inconvenience when a
problem occurs. EWOV will usually only consider whether it is reasonable for a
transmission company to pay compensation for time and cost of making a complaint
where:

e there is an unusual amount of time taken to resolve the complaint

e resolving the complaint involved interference with reasonable expectation
of enjoyment or peace of mind because of the transmission company’s
action or failure to act, or

e the landholder reasonably incurs costs to minimise loss.

For example, if a landholder has purchased materials to temporarily fix a fence
damaged by a transmission company’s agents to avoid cattle escaping, this may be a
type of financial loss which could be considered reasonable to be reimbursed by a
transmission company.

EWOV cannot tell a transmission company to pay a remedy for a financial or non-
financial loss which is excluded by law or regulation (such as Codes).

EWOV does not consider payments of a punitive or exemplary nature or designed to
punish the transmission company. This is a function which sits with the courts or the
appropriate regulators®. A payment of non-financial compensation is not punitive.

EWOV may seek to prevent future recurrences by reporting actual systemic issues to
regulatory bodies and electricity transmission companies so that they can take
appropriate action.

EWOV does not require landholders to engage a lawyer or other third party to
represent them. Where EWQOV’s investigation requires specialised opinions, EWOV
will arrange for these services without any cost to the landholder.

However, in an individual case, it may be appropriate for some (or all) of the costs
associated with substantiating loss or damage to be reimbursed to a landholder.

1 Such as the Essential Services Commission Victoria (www.esc.vic.gov.au), the Australian Energy Regulator
(www.aer.gov.au), the Australian Competition and Landholder Commission (www.accc.gov.au) or Landholder Affairs Victoria
(www.cav.vic.gov.au).
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This may include where a transmission company has acted unreasonably (including
by failing to accept an appropriate outcome) and the landholder required assistance
due to the complexity of the matter. However, such costs must be reasonable and
necessarily incurred.

7.8. Other issues which may be relevant to compensation

Issue What EWOV will consider

Landholder has | Sometimes, it may not be immediately clear after an event that damage has occurred.
suffered When EWOV is considering a complaint which raises the issue of delayed damage, a
delayed landholder may be required to:

damage

e detail the changes observed and the timeframe over which the changes occurred
or, in the absence of observed changes, an explanation on why the damage was
not initially noticed (this may be, for example, weeds or seeds brought onto the
property through land access)

e demonstrate the link between the transmission company’s actions and the
damage to property

e consider whether continued use of the equipment may have increased the extent
of any damage and whether this has an impact on the compensation which is
appropriate.

A landholder Landholders must take reasonable precautionary measures to mitigate any loss,
did not take damage or impact that they incur. What is a reasonable precautionary measure will
reasonable depend on the circumstances and the type of loss incurred by the landholder.

precautions to

s As a guide, a landholder may be able to demonstrate that they have taken reasonable
minimise loss

precautions by:
e contacting the transmission company as soon as they notice an issue

e where possible, implementing mitigation strategies to limit the amount of
damage or loss, and

e ensuring that they have followed reasonable steps or have not acted
unreasonably.

If a landholder knowingly fails to take reasonable, proactive measures to mitigate their
loss after they become aware of it, this may impact what constitutes a fair and
reasonable outcome in the circumstances.

Example

Jesse has identified that a contractor of Transmission Company A has caused a
biosecurity issue by virtue of a chemical spill. While the spill has been cleaned up
and there was no damage to the land, the incident could compromise Jesse’s
certified organic accreditation. Jesse should raise this as a matter of urgency with
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Transmission Company A to ensure that Transmission Company A can assess its
liability and attempt to remedy the issue before further loss is caused.

Proportionate | If a transmission company is not solely liable for damage to property by its conduct or

responsibility failure to act, EWOV may consider apportioning the remedies for non-financial or
financial loss according to how much the transmission company’s actions contributed to
the landholder’s loss.

7.9. Privacy and sharing information

EWOQOV complies with the requirements of Australian privacy laws, including obligations under the
Privacy Act 1988 (Privacy Act) and the Australian Privacy Principles. More information about the

Australian Privacy Principles can be obtained from the website of the Office of the Australian

Information Commissioner. As part of delivering a confidential dispute resolution service EWOV

receives, investigates and facilitates the resolution of complaints about, among other things, land
access. As part of these functions, EWOV may collect, hold, use and disclose personal information. All
collection, use and disclosure of personal information will be for the primary purposes of carrying out
the functions of an external dispute resolution scheme in accordance with EWQOV’s Charter and for

associated activities including reporting systemic issues, and improving EWQOV’s services.

As per the LACOP, the transmission company has the right to withhold or redact any information that
is confidential, commercially-sensitive or contains third-party personal information and legally

privileged information.
Personal information

Personal information is information or an opinion about an identified individual, or an individual who
is reasonably identifiable (whether true or not and whether recorded in a material form or not) such
as names, contact details (phone number, email address or address) and photographs of people or

property (such vehicles with licence plates).

EWOQV only collects information that is reasonably necessary for its functions and activities. EWQV

may collect personal information while handling a complaint for the purpose of resolving that
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complaint. EWOV may collect personal information to understand the issues in dispute and how best

to manage and resolve a landholder’s complaint and other associated activity.
How EWOV discloses personal information

Personal information may only be disclosed where required by law or permitted by the Privacy Act.
Aside from as part of EIWOV’s process to exchange information between the complaint parties, EWOV
will not disclose sensitive information unless consent is first obtained, or the individual would
reasonably expect EWOV to disclose information. EWOV will only use and disclose personal
information in circumstances that are permitted by the Privacy Act and will seek to de-identify

information where reasonably practicable.

8. Glossary

Term Definition

Access agreement (a) a written agreement between a transmission company and a
landholder (and occupier if applicable) that permits access to private
late of that affected party by the electricity transmission company; or

(b) any other document that provides written consent by an affected party
for access to private land of that affected party by a transmission
company.

Access period The period during which a notice of access is valid in accordance with the Land
Access Code of Practice.

Affected parties As defined by LACOP, a landholder or occupier in respect of private land that is
accessed, or proposed to be accessed, by a transmission company.

Binding decision A decision issued by the Ombudsman at EWOQV that is binding on both parties
if accepted by the landholder.

Conciliation A flexible form of dispute resolution where EWOQV assists the parties to resolve
the dispute to identify the disputed issues, develop options and work together
towards a mutual resolution.

Fair and A step in the complaint handling process where EWOQV issues its assessment of
Reasonable what a fair and reasonable outcome is based on the available information.
Assessment
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Investigation

Landholder

Neighbour

Notice of access

Recommended

Outcome (or
Recommendation)

Referral period

Referral stage

Service Team

The stage in EWOV’s process after the referral stage. At the investigation
stage, EWOV gathers information from both parties and applies EWOV’s Fair
and Reasonable Investigation Framework to work towards resolving the
complaint.

An individual who owns or occupies private land that is accessed, or proposed
to be accessed, by a transmission company.

The owner or occupier of private land immediately adjacent to private land
which has been accessed by a transmission company using their statutory
rights under section 93 of the Act.

A notice which a transmission company is required to provide under clause
7.1.2 of the Land Access Code of Practice.

An optional stage in the EWOV complaint resolution process if either party
disagrees with EWOQOV’s Fair and Reasonable Assessment. The complaint can
progress to Recommendation if a party has provided new information relevant
to the complaint or the party has identified a possible error or omission in
EWOQV’s Fair and Reasonable Assessment or the investigation.

The 15-business day period that starts from when EWOV refers a complaint to
a senior member of staff at the relevant transmission company. After this
period expires, the transmission company must update EWOV about whether
the complaint has been resolved.

The first stage of the complaint process where the complaint is referred to a
senior member of staff at the relevant transmission company and the parties
have one more opportunity to resolve the issues between themselves.

The EWOV team that is the first point of contact for landholders or neighbours
when they lodge a complaint with EWOV.
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