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Glossary

Term

Compensation

Complaint

Consequential
loss

Consumer service
gesture
Delayed damage

De-restriction

Fair and
Reasonable
Assessment

Financial loss

Investigation

Issue

Non-financial loss

Scheme
participant

Services

Recommendation

Definition

Payment or action taken to remedy a financial or non-financial loss experienced by a
consumer.

An expression of dissatisfaction regarding the policy, practice, customer service
performance or compliance of an EWOV scheme participant where a response or
resolution is explicitly or implicitly required.

Damage which is incidental to or does not arise directly and naturally from the
relevant event, such as loss of profits and loss of wages where employees are stood
down.

A voluntary action taken by a company for many different purposes, including
acknowledging a consumer.

Damage which is not immediately discernible at the time the damage occurs and
may take some time to notice.

An action undertaken by a water corporation to remove limits on water supply to a
consumer under the Water Industry Standards (called ‘restriction’).

EWOV’s written or verbal assessment at the investigation stage of what a fair and
reasonable outcome in the circumstances would be having regard to, among other
things, information that both the consumer and scheme participant have provided
to EWOV.

Financial loss arises directly or indirectly from the scheme participant’s error, act or
omission which aims to put the consumer in a similar position to that which would
have existed had the circumstances giving rise to the complaint not occurred.

A stage of EWOV’s complaint handling process which involves obtaining, reviewing
and analysing information about the complaint and working with both parties to
resolve the complaint in a fair and reasonable manner. An investigation follows a
failed referral which is raised if a scheme participant and consumer were not able to
reach a resolution during the referral stage.

The topic or concern raised under discussion or dispute and has caused or raised a
complaint to EWOV.

A loss that cannot be quantified or established with proof of costs. Instead, relates
to the impact of a scheme participant’s error, act or omission on a consumer’s
experience or their personal circumstances, such as inconvenience, frustration and
stress. It recognises a particular failure on the part of the scheme participant that
did not meet expectations, such as recognising administrative deficiencies or
consumer service issues that had an unreasonable impact on the consumer.

A company who supplies energy or water services to consumers within Victoria and
who is a member (or contracting participant) of EWOV.

The electricity, gas, water or other services directly supplied to a consumer in the
course of supplying electricity, gas or water services, such as maintenance.

A written or verbal statement of the outcome which EWOV recommends for both
parties as part of the EWOV Complaint Progression Process. The Recommendation
takes place after EWOV has issued a Fair and Reasonable Assessment which has not
been accepted by a party.



Reconnection

Remedy

Resolved
complaint

Unauthorised
voltage variation

Action taken to reconnect electricity or gas supply to a premises which has been
disconnected by an energy retailer under the Energy Retail Code of Practice.

A type of reparation that can acknowledge wrongs or harm or compensate for harm
that should not have occurred. Types of remedies include apologies, monetary
compensation, consumer service gestures, changes in processes or a combination of
these remedies.

Means a complaint where either:

e EWOV has made an assessment, recommendation or decision which brings
finality to a complaint, or

e ascheme participant and consumer have solved all issues raised in a
complaint.

An unauthorised voltage variation occurs when electricity supplied to a property is
outside the voltage limits allowed under the Electricity Distribution Code, often
referred to as ‘power surges’ or ‘brownouts’.



Complaint handling

EWOV receives, investigates and facilitates the resolution of consumer complaints about electricity,
gas and water providers operating in Victoria.

The Energy and Water Ombudsman (Victoria) (EWOV) complies with the National Benchmarks for
Industry-Based Consumer Dispute Resolution and Key Practices for Industry-Based Consumer Dispute

Resolution (March 2015) (the Benchmarks).?

The Benchmarks provide baseline standards for industry-based dispute resolution in Australia and
New Zealand. The Benchmarks provide businesses and consumers with alternative forums to resolve
disagreements that may arise when transacting. The Benchmarks set out underlying principles and
purposes that dispute resolution services such as EWOV must comply with:

Benchmark
Accessibility

Independence

Fairness

Accountability

Efficiency

Effectiveness

Underlying Principle

EWOV makes itself readily available to
consumers by promoting knowledge of its
services, being easy to use and having no
cost barriers.

The decision-making process and
administration of EWQV are independent
from participating organisations.

EWOV’s procedures and decision-making
are fair and seen to be fair.

EWOV publicly accounts for its operations
by publishing its final determinations and
information about complaints and
reporting any systemic problems.

EWOV operates efficiently by keeping track
of complaints, ensuring complaints are
dealt with by the appropriate process or
forum and regularly reviewing its
performance.

EWOV is effective by having an appropriate
and comprehensive jurisdiction and
periodic independent reviews of its
performance.

Purpose

To promote access to EWOV on an
equitable basis.

To ensure that EWOV’s processes and
decisions are objective and unbiased,
and seen to be objective and
unbiased.

To ensure that EWQV performs its
functions in a manner that is fair and
seen to be fair.

To ensure public confidence in EWOV
and allow assessment and
improvement of its performance and
that of participating organisations.

To give the community and
participating organisations confidence
in EWOQV and to ensure it provides
value for its funding.

To promote community confidence in
EWOV and ensure that it fulfils its role.

The Benchmarks are complementary to the Key Practices for Industry-Based Consumer Dispute
Resolution which provide dispute resolution services with practical ways of implementing the
benchmarks in their schemes.

1 http://www.consumersonline.gov.au/downloads/selfreg/benchmarks/BMARK1.rtf



https://treasury.gov.au/sites/default/files/2019-03/benchmarks_ind_cust_dispute_reso.pdf
https://treasury.gov.au/sites/default/files/2019-03/benchmarks_ind_cust_dispute_reso.pdf
https://treasury.gov.au/sites/default/files/2019-03/benchmarks_ind_cust_dispute_reso.pdf
https://treasury.gov.au/sites/default/files/2019-03/key_pract_ind_cust_dispute_resol.pdf
https://treasury.gov.au/sites/default/files/2019-03/key_pract_ind_cust_dispute_resol.pdf
http://www.consumersonline.gov.au/downloads/selfreg/benchmarks/BMARK1.rtf

Compensation Policy

EWOV can require a scheme participant to compensate a consumer for certain types of loss.? This
policy outlines how EWOV deals with compensation, including:

e compensation EWOV can consider

e how EWOV will make decisions on whether compensation is appropriate

e what information or evidence EWOV will require to decide the appropriate compensation
for a complaint, and

e how EWOV will assess what is appropriate compensation, including the factors which EWOV
will have regard to when determining a fair and reasonable outcome.

EWOV will assess if, on the balance of probabilities, a scheme participant has caused loss or harm to
a consumer and the appropriate remedy to address this. In some circumstances, the appropriate
remedy may be compensation. The consumer does not need to request a claim for compensation.

EWOV is not limited to considering whether a scheme participant’s offer to resolve a complaint is
fair. EWOV will make its own assessment as to what is a fair and reasonable outcome in the
circumstances. No matter what the compensation sought or facts raised, EWOV reviews each
complaint on its individual merits and any outcome will depend on the circumstances of the
complaint and on the evidence available.

When considering whether compensation is required, we expect consumers to:

e bear the normal or reasonable degree of inconvenience experienced when a problem
occurs, including raising a complaint with the scheme participant, and

e take reasonable steps to manage the situation and mitigate loss (discussed in more detail
below).

EWOV considers compensation to remedy different types of loss that may arise as a result of the
scheme participant’s acts or omissions. EWOV may consider compensation for:

e financial loss, which is monetary loss incurred by the consumer which is caused by the
scheme participant’s wrongful act, error or omission, and

¢ non-financial loss, which recognises a particular error, act, omission or failure on the part of
the scheme participant and the resultant impact on a consumer’s experience or their
personal circumstances, such as inconvenience, frustration, and stress.

Complaints may raise one or both types of compensation on the same facts. After considering the
circumstances of the complaint, EWOV may decide that it is fair and reasonable for a scheme
participant to pay compensation to remedy financial or non-financial loss suffered because of their
actions or to address different grievances of a consumer’s complaint.

2See cl 3.14(a) of EWOV’s Charter.



Purpose

Test

Examples of loss
which could be
caused by different
types of conduct

(‘How was the
consumer impacted
by the Scheme
participant’s
actions?)

Remedies for Financial Loss

To reinstate or restore the consumer financially to the position
they would have been in had the scheme participant not acted,
or failed to act, in the manner they did.

But for the scheme participant’s wrongful act, error or omission,
what financial position would the consumer otherwise have been
in?

Examples of financial loss which could be caused by different
types of conduct can include:

overpaying for electricity usage caused by a billing error

e costs for alternative sources of electricity or gas during
an outage

business or income loss (loss of profit, not loss of
revenue/turnover) caused by the scheme participant’s
act or omission (unless otherwise excluded)

e expenses incurred due to damage which otherwise
would not have been incurred

e financial detriment directly caused by the scheme
participant’s act or omission

e expenses directly incurred due to breach of privacy (such
as a victim survivor of family violence who has their
address disclosed and needs to relocate)

e inadequate or misleading advice, explanation or reasons
which is relied on and causes a financial loss

e costs associated with demonstrating that damage was
caused by the Scheme participant, such as costs for a
building inspector or engineer to determine the cause of
the damage.

Remedies for Non-Financial Loss

To recognise non-financial loss or harm experienced by an individual
due to unreasonable shortcomings or failings of a scheme
participant’s behaviour or service.

What would an objective person consider a fair and reasonable form
of remedy to be, having regard to the consumer’s circumstances?

Examples of non-financial loss which could be caused by different
types of conduct can include:

unreasonable delay which caused avoidable inconvenience

inadequate advice, explanation or reasons which adversely
impacted the consumer causing confusion and frustration

human, legal or factual error which caused the consumer
distress, frustration or inconvenience

distress and inconvenience directly caused by a privacy
breach

unreasonable/harsh/discriminatory action or decision which
causes the consumer emotional harm or an unreasonable
amount of stress and inconvenience

inconvenience caused by an incorrect credit default

flawed administrative process or procedural deficiency which
caused avoidable or unreasonable delay, stress,
inconvenience, or frustration

unprofessional behaviour, breach of duty or misconduct by an
employee causing emotional harm or an unreasonable
amount of inconvenience

breach of privacy causing emotional or reputational harm or
humiliation



Examples of Examples of remedies for financial loss:
remedies which
could be provided
to remedy the
financial or non-
financial loss e compensation to remedy incorrect billing

e compensation for damaged property which is legally
required to be paid such as under the Electricity
Distribution Code of Practice

e applying a more favourable tariff moving forward

e compensation to cover the cost of an electrician to
attend and replace damaged wiring

e compensation to cover property damage caused by a
burst water pipe belonging to the scheme participant

e compensation to cover loss of profit due to the scheme
participant’s actions unless a law, code or regulation
excludes compensation in the relevant circumstances

e undertaking particular works to address damage and
reinstate the consumer to the position they were in
before the loss

e providing a payment to contribute toward certain works,
such as replacing a fence.

What EWOV will EWOV will objectively consider:

con5|d.er. e the scheme participant’s actions or failure to act,
quantifying the . .

loss including:

o whether the loss was prolonged or significant
and the scheme participant was aware of this, or

o whether the scheme participant was partially or
fully responsible for the loss

e whether the scheme participant was on notice of any
particular aspect of the consumer’s circumstances

Examples of remedies for non-financial loss (also can be applicable to

financial loss):

e providing clarifying information

e compensation in recognition of the non-financial loss suffered
by the consumer

e aletter of apology

e providing a more appropriate service

e assisting to transfer an account.

EWOV will objectively consider when determining whether non-
financial loss is fair and reasonable:

e the scheme participant’s actions or failure to act, including:

O

whether the loss was prolonged or significant and the
scheme participant was aware of this, or

whether the scheme participant was partially or fully
responsible for the loss

e the consumer’s individual experience as a result of the
scheme participant’s actions or failure to act



the extent to which the scheme participant’s action or
failure to act caused the consumer’s loss, or part of the
loss

the consumer’s evidence of actual loss incurred as a
result of the scheme participant’s actions or failure to act
(such as receipts, invoices etc)

any other factors which may have contributed to the loss
that were outside the control of the scheme participant

what action would need to be taken to financially restore
the consumer to the position they would have been in
but for the scheme participants actions, or failure to act
(unless an exception applies)

the degree to which the consumer acted to mitigate the
damage.

whether the scheme participant was on notice of any
particular aspect of the consumer’s circumstances which
might impact what a reasonable remedy might be

the period of time for which it lasted

what an objective person would consider to be a fair and
reasonable remedy to address the consumer’s individual
experience

the reasonable steps taken by the consumer, or reasonable
steps which should have been taken, to mitigate the loss.



Example of consumer seeking remedy for direct financial loss

While completing some works at Charlie’s neighbour’s house, a gas company caused damage to his driveway and
fence. Charlie contacted the gas company many times to see what could be done about repairing the fence, but
the gas company did not get back to Charlie. Charlie lodged a complaint with EWQOV with documents showing the
damage and seeks the following:

e the driveway and fence to be repaired back to the state it was in before the gas company completed the
works, or

e for the gas company to pay $4,000 which was the amount quoted by a local concreter to complete the
works, and

e recognition of the inconvenience caused by the gas company for not being responsive.

EWOV investigates the matter and considers that the outcomes sought by Charlie are fair and reasonable. The gas
company agrees to repair the damage at no cost to Charlie (remedy for financial loss) and pay Charlie
compensation in recognition of Charlie's experience falling short of reasonable standards (remedy for non-
financial loss).

Example of consumer seeking remedy for non-financial loss

Lola has a concession card and has been trying for weeks to have her concession applied to their electricity bill.
Lola is living with a disability and struggles with her mobility. Lola has called her electricity company many times
and explained her situation and asked them to apply her concession card over the phone. Lola’s electricity
company says that their policy is that concession card holders must print off a form and post the form back to
them. Lola has completed and returned the form and yet the concession is still not applied. Lola lodges a
complaint with EWOV seeking:

e the concession be applied to the electricity account, and
e an apology from the electricity company for the inconvenience caused by their policy.

EWOV investigates the matter and considers a fair and reasonable outcome is for the electricity company to apply
the concession and issues Lola with a formal apology for their standards falling short of reasonable expectations
(remedy for non-financial loss).

Example of consumer seeking remedy for non-financial loss

Bart needs to call his electricity retailer to ask whether his is on the cheapest rate. Bart calls on his lunch break at
work and experiences a delay of 30 minutes. Bart is very busy at work and grows angry as he waits on the phone to
speak to his electricity retailer. Bart hangs up in frustration and lodges a complaint with EWQOV seeking
compensation as compensation in the sum of $1,000 for his time wasted on the phone.

EWOV investigates the matter and decides that the remedy Bart seeks is not fair or reasonable. Bart has not
proven any financial loss and EWOV expects that consumers should bear the normal degree of inconvenience
experienced when a problem occurs.
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The below table summarises types of compensation that EWOV will not usually consider and

explains the rationale.

Compensation type

Time spent and
costs of making an
EWOV complaint

Payments for loss
or damage that are
excluded by law

Punitive or
exemplary
damages (damages
to punish the
Scheme
participant).

Legal or other
third-party costs

Description

As noted above, consumers are expected to bear the normal degree of
inconvenience when a problem occurs. EWOV will usually only consider
whether it is reasonable for a scheme participant to pay compensation for time
and cost of making a complaint where:

e there is an unusual amount of time taken to resolve the complaint
caused by the scheme participant’s error or omission

e resolving the complaint involved interference with reasonable
expectation of enjoyment or peace of mind because of the scheme
participant’s action or failure to act, or

e the complaint involves complexities and the consumer reasonably
incurs costs to assist with their complaint.

EWOV cannot tell a scheme participant to pay a remedy for a financial loss that
is excluded by law or Codes, such as:

e loss of profits as a consequential loss incurred by a business consumer
due to an unauthorised voltage variation®

e consequential loss caused by a water authority.*

EWOV does not consider payments of a punitive or exemplary nature, or
designed to punish the Scheme participant. This is a function which sits with
the courts or the appropriate regulators®. A payment of non-financial
compensation is not punitive. EWOV may seek to prevent future recurrences
by reporting actual systemic issues to regulatory bodies and scheme
participants so that they can take appropriate action.

EWOV does not require consumers to engage a lawyer or other third-party to
represent them and will generally not consider these costs when assessing
compensation.

In an individual case, it may be appropriate for some, or all, of the costs
associated with substantiating loss or damage to be reimbursed to a consumer,
including where a scheme participant has acted unreasonably (including by
failing to accept an appropriate outcome) and the consumer required
assistance due to the complexity of the matter.

3 Cl 4.1(c) of the Electricity Distribution Code of Practice, see also the Essential Service Commission’s Guideline
No. 11 — Voltage Variation Compensation Interpretation of ‘Reasonable Precautions’ and ‘Consequential Loss’

4 section 155(3) of the Water Act 1989 (Vic).
5 Such as the Essential Services Commission Victoria (www.esc.vic.gov.au), the Australian Energy Regulator
(www.aer.gov.au), the Australian Competition and Consumer Commission (www.accc.gov.au) or Consumer Affairs Victoria

(www.cav.vic.gov.au).
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Example of consumer seeking remedy for indirect financial loss

Bronwyn was previously in an abusive relationship and has already advised her electricity company
that she is no longer with her ex-partner. Bronwyn also told her electricity company that she needs to
close her accounts for the rental in Bendigo she used to share with her ex-partner and open a new
account for a new address in Pakenham. Later, Bronwyn’s ex-partner asked the electricity company
for the latest electricity bill for the Bendigo property. The electricity company sent him the last bill for
the Pakenham address as it was still linked to Bronwyn’s name, with details of Bronwyn’s new mailing
address and mobile number. Bronwyn’s ex-partner immediately sent Bronwyn a threatening text
message confirming he knew where Bronwyn lived.

Bronwyn comes to EWOV with a complaint seeking compensation against the electricity company due
to the privacy breach and seeks the following remedies:

e financial recognition of $500 for the non-financial loss, distress and inconvenience suffered
e an apology from the electricity company for their mistake, and

e $8,000 to pay for the costs of relocating to a safe address due to the real threat to Bronwyn’s
safety with her ex-partner knowing their current address.

EWOV investigates the complaint and decides that it is fair and reasonable for the electricity company
to agree to:

e pay $8,000 as financial loss and $1,000 as non-financial loss for standards falling below what
would reasonably be expected in the circumstances, and

o formally apologise to Bronwyn for the inconvenience caused.

Issue What EWOV will consider

Consumer has suffered delayed = Sometimes, it may not be immediately clear after an event that
damage damage has occurred. In these instances, it can take some time for
the damage to become clear. Examples of delayed damage could
include a prolonged water leak, or damage to a rarely used

while to become evident. This  appliance due to a voltage variation.

is sometimes known as latent

Sometimes damage takes a

When EWOV is considering a complaint which raises the issue of
damage. delayed damage, a consumer may be required to:

e detail the changes observed in the operation of an
appliance and the timeframe over which the changes
occurred or, in the absence of observed changes, an
explanation on why the damage was not initially noticed

e provide evidence to support the link between the scheme
participant’s actions and the damage to property

Consumer has suffered EWOV will consider whether:
financial loss to an aged

e if the lifespan of the item had been significantly reduced
appliance or product.

or the consumer had limited use of the item due to the
damage caused by the scheme participant

12




e EWOV may consider that replacement of new-for-old is
fair and reasonable depending on the circumstances of
the complaint

e for other items, depreciation may not be the most
appropriate method and market valuation, the reasonable
replacement cost, or some other method should be used

EWOV may seek advice from a loss adjuster for more complex
compensation complaints or where there is significant
disagreement regarding the value of damaged or lost items.

A consumer did not take If a consumer fails to take reasonable, proactive measures to
reasonable precautions to mitigate their loss after they become aware of it, this may impact
minimise their loss® what constitutes a fair and reasonable outcome in the

circumstances.

EWOV may consider how continued use after identifying damage
contributed further to any damage caused by the scheme
participant’s actions or inactions and adjust for this in its decision.

Proportionate responsibility If a scheme participant is not solely liable for damage to property
by its conduct or failure to act, EWOV may consider apportioning
the remedies for non-financial or financial loss according to how
much the scheme participant’s actions contributed to the
consumer’s loss.

Consumers must take reasonable precautionary measures to mitigate any loss, damage or impact
that they incur. What is a reasonable precautionary measure will depend on the circumstances and
the type of loss incurred by the consumer. As a guide, a consumer may be able to demonstrate that
they have taken reasonable precautions by:

e contacting the scheme participant as soon as they notice an issue

e implementing mitigation strategies to limit the amount of damage or loss (such as moving
personal property in the event of a water leak) or

e that they have followed reasonable steps or have not acted unreasonably.

6 What constitutes ‘reasonable steps’ will vary between consumers. For example, business consumers may be required to
demonstrate that they implemented reasonable precautions to protect against risk of loss or damage. Reasonable
precautions will depend on the size and circumstances of the business, including dependence on uninterrupted supply.
Similarly, while residential consumers are not required to actively install devices designed to protect their appliances
against unauthorised voltage variations, they are required to reasonably minimise their loss after they become aware that
such an incident occurred.
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